Legal Protection of Doctors in
Performing Medical Actions
Based on Law Number 29 of

2004 Concerning Medical
Practice

by PASCASARJANA UIR

Submission date: 19-May-2025 09:30PM (UTC+0700)

Submission ID: 2679820916

File name: s_Based_on_Law_Number_29_of_2004_Concerning_Medical_Practice.pdf (241.25K)
Word count: 7128

Character count: 38186



Law and Humanities
Quarterly Reviews

Murtini, S., Thamrin, Thalib, A., Chaidir, E., & Susilo, E. 1. (2023). Legal
Protection of Doctors in Performing Medical Actions Based on Law Number 29
of 2004 Concerning Medical Practice. Law and Humanities Quarterly Reviews,
2(1), 1-10.

ISSN 2827-9735
DOL: 10.31014/aior.1996.02.01 46

The online version of this article can be found at:
https://www.asianinstituteofresearch.org/

Published by:
The Asian Institute of Research

The Law and Humanities Quarterly Reviews is an Open @ss publication. It may be read, copied, and
distributed free of charge according to the conditions of the Creative Commons Attribution 4.0 International
license.

The Asian Institute of Research Law and Humanities Quarterly Reviews is a peer-reviewed International Journal
of the Asian Institute of Research. The journal covers scholarly articles in the interdisciplinary fields of law and
humanities, including constitutional and administrative law, criminal law, civil law, international law,
lingui: , history, literature, performing art, philosophy, religion, visual arts, anthropology. culture, and ethics
studies. The Law and Humanities Quarterly Reviews is an Open Access Journal that can be accessed and
downloaded online for free. Thus, ensuring high visibility and increase of citations for all research articles
published. The journal aims to facilitate scholarly work on recent theoretical and practical aspects of law.

ASIAN INSTITUTE OF RESEARCH




The Asian Institute of Research

Law and Humanities Quarterly Reviews
Vol.2,No.1,2023: 1-10

ISSN 2827-9735

ASIAN INSTITUTE OF RESEARCH Copyright © The Author(s). All Rights Reserved
Cannectin Roiars Weridmige DOIL: 10.31014/ai0r.1996.02.01 46

Legal Protection of Doctors in Performing Medical Actions
Based on Law Number 29 of 2004 Concerning Medical

Practice

Sri Murtini', Thamrin®, Abdul Thalib’, Ellydar Chaidir*, Efendi Ibnu Susilo®

! Student of Doctoral of Law, Post Graduate Program, Universitas Islam Riau.

Email: sri_murtini@ student.uir.ac id

2 Professor, Doctoral of Law, Post Graduate Program, Universitas Islam Riau. Email: thamrins@law uir.ac.id
* Associate Professor, Doctoral of Law, Post Graduate Program, Universitas Islam Riau.

Email: thalib@law.uir.ac.id

4 Professor, Doctoral of Law, Post Graduate Program, Universitas Islam Riau.

Email: ellydarchaidir@law .uir.ac id

3 Associate Professor, Doctoral of Law, Post Graduate Program, Universitas Islam Riau.

Email:

efendiibnususilo@law uir.ac.id

Abstract

This paper is a study that analyzes the legal protection of doctors in providing medical practice services based on
law number 29 of 2004 concerning medical practice. Medical services provided to patients are called medical
actions that aim to achieve a cure from an illness. Medical action certainly has risks for the patient in its
implementation so that an agreement is needed from both parties, namely the doctor and the patient to cﬂy out
medical action, which is preceded by informed consent through a therapeutic transaction. The approach used in
this study is a nommative legal approach. The results of the study show that legal protection for doctors in
carrying out medical actions is only stated in article 50 letter a, but it does not explain how the rules and
procedures for legal protection for doctors themselves, more then regulate the patient's rights if they suffer a loss
against a doctor's medical actions, This creates a feeling of injustice for the medical profession where lawsuits
and demands from patients or the patient's family always use all legal domains, both criminal, civil and
administrative which ignore the existence of an agreement in the approval of medical action and also violate the
legal principle of ne bis en idem.

Keywords: Legal Protection, Medical Actions and Medical Practice

1. Introduction

Health is the main thing in human life, health is a state of well-being of body, soul and social that allows
everyone to live productively socially and economically. Health maintenance is an effort to control and prevent
health problems that require examination, treatment and/or care, including pregnancy and childbirth. The doctor
is a health worker who provides medical services to people in need. Medical services provided to patients are
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called medical actions that aim to achieve a cure from an illness, medical actions certainly have risks for patients
in their implementation so that an agreement is needed from both parties, namely doctors and patients to carry
out medical actions, which are preceded by informed consent through lhel’zlpeull'amszlcliuus. It is not
uncommon for post-medical procedures to be carried out to cause dissatisfaction from the patient or the patient's
family due to not achieving recovery, there are medical risks that cause other health dysfunctions and even cause
the patient to die after medical action and or there are allegations of malpractice due to negligence carried out by
the doctor in the procedure. medical treatment, thus causing a medical dispute.

a. Doctors who seek healing for patients are faced with the law both in civil, criminal and administrative
lawsuits, this is justified in the law on medical practice, where doctors can be held accountable, namely,
among others:

b. a. Article 66 Paragraph (1) of the Medical Practice Law Number 29 of 2014 any person who knows or
has had his interests hammed by the actions of a doctor/dentist in carrying out medi

1l practice can

submit a written request to the Indonesian Medical Discipline Honorary Council. 1

c. b. Article 66 Paragraph (3) of the Law on Medical Practice I¥fimber 29 of 2004 the complaint referred
to in Paragraph (1) and Paragraph (2) does not take away the right of everyone to report suspected
criminal acts mhe authorities and/or sue for civil damages to the court.

d. c. Article 68 of the Medical Practice Law Number 29 of 2004 if an ethical violation is found during an
examination, the Indonesian Medical Discipline Honorary Council will forward the complaint to the
Profes:

e. d. Article 58 Health Law Number 36 of 2009 everyone has the right to claim compensation against a

sional Organization.

health worker and/or health provider, who causes losses due to errors or negligence in the health
services they receive

The large number of lawsuits against doctors, even though there has been informed consent as a form of

engagement that provides doctors with shields in carrying out their medical actions, thus making the medical

profession vulnerable to demands and lawsuits for actions that are not in a

ordance with the expectations of
patients who are given medical services by them, so that Legal protection for doctors needs to be questioned. For
this reason, the authors are interested in conducting research entitled "Legal Protection of Doctors in Carrying
Out Medical Actions Based on Law Number 29 of 2004 conceming Medical Practice".

2. Research Methods

The type of research in this study uses normative legal research (normative juridical) because it focuses on
secondary data, with analytical descriptive, namely a study that describes a reality then is analyzed, and collects

data to analyze problems. The data collection technique uses lm v research or document study to search for
and find various secondary data to solve research problems by analyzing relevant scientific theoretical reading
sources so that they can be used abas'ls for research analysis to solve problems, which are then processed
using deductive methods. , which 1s a way of thinking that starts from a general proposition whose truth is
already known and ends with a specific new knowledge, and for this research area it was conducted in the Riau
Province Region.

? Results and Discussion
22
3.1. Legal Protection for Doctors in Carrying Out Medical Actions based on Law Number 29 of 2004

Concerning Medical Practice

Medical action is a professional action by a doctor towards a patient with the aim of maintaining, improving,
restoring health, or eliminating or reducing suffering, even though it has to be done, but the medical action is
sometimes or often felt unpleasant. Medical action is an action that should only be carried out by medical
personnel, because the action is intended especially for patients who experience health problems. A medical
action is an ethical decision because it is carried out by humans against other humans, who generally need help
and the decision is based on consideration of several existing altematives. Ethical decisions must fulfill three
conditions, namely that the decision must be correct in accordance with applicable regulations, must also have
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good goals and consequences, and the decision must be appropriate according to the context and situation and
conditions at the time, so that it can be accounted for.

This medical action can only be carried out by doctors in a professional manner, whelnequirements are required
s mandated in law number 29 of 2004

conceming medical practice, where this is due to the fact that the form of medical practice is in the form of

so that a doctor can carry out medical actions, namely among others
medical action, namely the doctor performs an action n his patient that aims to maintain, improve, restore

alth, or eliminate or reduce the suffering of the patient. In law number 29 of 2004 concerning medical practice,
doctors and dentists are doctors, specialists, dentists, and dental specialists who graduate from medical or dental
education both at home and abroad who are recognized by the Govemment of the Republic of Indonesia in
accordance with legislation. Where a doctor must have a standard medical profession education.

Medical professional education standards and dental professional education standards were ratified by the
al or dental education institution associations for medical or dental specialist
education standard are prepared and for medical specialist or dental specialist professional education standard is

Indonesian Medical Council. Med

prepared by medical or dental college. Associations of educational institutions in med

ne or dentistry in
preparing professional education standards must coordinate with professional organizations, collegiums,
associations of teaching hospitals, the Ministry of National Education and the Ministry of Health.

Collegiums of medicine or dentistry in preparing professional education standards coordinate with professional
organizations, sociations of teaching hospitals,
the Ministry of National Education and the Ministry of Health. As for education and training in medicine or

ssociations of educational institutions of medicine or dentistry, as

dentistry, to provide competence to doctors or dentists, it is carried out in accordance with medical or dentistry
professional education standards. Every practicing doctor or dentist is required to attend continuing education

and training in medicine or dentistry organized by professional organizations and other institutions accredited by
professional organizations in the context of absorbing developments in science and technology in medicine or
dentistry. Continuous education and training in medicine or dentistry is carried out in accordance with standards
set by medical or dental professional organizations. After having education and training standards, then to carry
out medical practice and carry out medical procedures, the profession of doctors and dentists who practice

medicine in Indonesia must have a doctor's registration certificate and a dentist's registration certificate. The
doctor's registration certificate and the dentist's registration certificate are issued by the Indonesian Medical

Council.

To obtain a doctor's registration certificate and dentist's registration certificate, the following requirements must
be met:
a. have a doctor, specialist, dentist, or specialist dentist degree:
have a statement letter that has taken the oath/promise of a doctor or dentist;

€. have a certificate of physical and mental health:
d. have gompelency certificate; and
e. make a statement that they will comply with and carry out the provisions of professional ethics.

Doctor's registration certificate and dentist's registration certificate are valid for 5 (five) years and are re-

registered every 5 (five) years while still fulfilling the specified requirements. The head of the medical council

and the chair of the dentistry council in re-regigfition must hear the considerations of the head of the registration
division and the head of the coaching division. The chairman e medical council and the chair of the dentistry
council are obliged to maintain and maintain the registration of doctors and dentists. Doctors and dentists who
graduated from abroad who will practice medicine in Indonesia must be evaluated. The evaluation carried out
includes:

a. certificate validation;

b. the ability to practice medicine as stated by a certificate of having taken part in the adaptation program

and a competency certificate;

€. have a statement letter that has taken the oath/promise of a doctor or dentist:
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d. have gertiﬁczlle of physical and mental health; and

e. make a statement that they will comply with and carry out the provisions of professional ethics.

As for doctors and dentists wth foreign nationals, in addition to fulfilling the above requirements, they must
also complete a work permit in accordance with the provisions of the legislation and the ability to speak
Indonesian. Doctors and dentists who have fulfilled these requirements can be given a doctor's registration
certificate or dentist registration certificate by the Indonesian Medical Council.

Temporary registration certificates can be given to doctors and dentists of foreign nationality who carry out
tivities in the context of education, training, research, health services in the field of medicine or dentistry

a
temporarily in Indonesia. The temporary registration certificate is valid for 1 (one) year and can be extended for
t
education program participants who are foreign nationals participating in education and training in Indonesia.

the next 1 (one) year. Conditional registration certificates are given to specialist doctor or dentist speciali

Doctors or dentis

s of foreign nationality who will provide education and training in the context of transferring
science and technology for a certain time do not require a conditional certificate of registration. Doctors or
an Medica
tration and approval is given through education and training providers. The registration certificate is not

dentists of foreign nationality must obtain approval from the Indon 1l Council. Certificate of

reg
valid because:

revoked on the basis of statutory provisions

E¥piration date and the person concemned does not re-register;
at the request of the person concerned:

the person concerned dies;

L= L =

revoked by the Indonesian Medical Council.

Further provisions regarding procedures for registration, re-registration, temporary registration, and conditional
registration are regulated by the Indonesian Medical Council Regulations. Doctors or dentis

who already have
a registration certificate have the authority to practice medicine in accordance with their education and

competence, which consists of:
a. interviewing patients:

examine the patient's physical and menta

determine supporting examinations;

establish a diagnosis;

determine management and treatment of patients:
perform medical or dental procedures;

writing prescriptions for medicines and medical devices;

Fm o a0 g

issue a doctor's or dentist's certificate;

store the drug in the amount and type that is permitted; and
j.  dispensing and dispensing drugs to patients, for those who practice in remote areas where there are no
pharmacies.

In addition to the above authorities, other authorities are also regulated by the Indonesian Medical Council
Regulations. After being registered as a doctor, a doctor must have a practice license issued by the authorized
health official in the district/city where the practice of medicine or dentistry is carried out. A practice license can
be given to doctors or dentists in 3 places, and one practice license can only be used for 1 practice place. To

obtain a license to practice a doctor or dentist, you must have a valid doctor's registration certificate or dentist's

registration certificate, have a place of practice and have a recommendation from a professional organization.

The license to practice ill valid as long as:
still valid; and

b. the place of practice is still in accordance with what is stated in the practice permit.

ration certificate i

a. doctor regi

ition certificate or dentist regi

After having a license to practice, a new doctor can practice medicine. Medical practice is organized based on an
agreement between a doctor or dentist and a patient in an effort to maintain health, prevent disease, improve
health, treat dis

ase and restore health. Medical practice is organized based on an agreement between a doctor or
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dentist and a patient in an effort to maintain health, prevent disease, improve health, treat disease and restore
health. Doctors or dentists who are unable to practice medicine must make notifications or appoint replacement
doctors or dentists.

The substitute doctor or dentist must be a doctor or dentist who has a license to practice. Doctors or dentists who
already have a license to practice medicine and carry out medical practice put up a medical practice nameplate.
In the case of a doctor or dentist practicing at a health service facility, the head of the health service facility is

required to make a list of doctors or dentists practicing medicine. The leadership of a health service facility is
prohibited from allowing doctors or dentists who do not have a license to practice medicine to practice medicine
in said health service facility. Medical practice carried out by doctors in carrying out medical procedures must
comply with the service standards of doctors and dentists. These service standards are differentiated according to
the type and strata of health service facilities. medical doctors to patients.

Medical action performed by a doctor is medical or dental action, hereinafter also referred to as medical action,
is a medical action in the form of preventive, diagnostic. therapeutic or rehabilitative treatment performed by a

doctor or dentist on a patient. Medical actions performed by doctors are actions that are protected by law, this is
because the actions taken are in nature to carry out relief measures in the context of treating, repairing and
rehabilitating the condition of patients who come with complaints based on the diagnosis made by the doctor. In
carrying out the medical action the doctor must obtain approval and the consent first, the patient must receive a
complete explanation, the explanation shall at least include:
a. m_liczll diagnosis and procedures.
the purpose of the medical action performed.

c. alternative courses of action and their ris!
d. risks and possible complications.
e. prognosis of the action taken.

Approval for medical action is given in writing or verbally and any medical or dental action that carrie

a high
risk must be given a written consent signed by the person entitled to give consent. Approval for medical action is
consent given by the patient or next of kin after receiving a complete explanation regarding the medical or dental
procedures to be performed on the patient. After the patient or the patient's family gives approval for medical
action, then the doctor will carry ou dical action on the patient in question. Medical actions carried out by
doctors are regulated by provisions based on law number 29 of 2004 concerning medical practice, where the
process for camrying out medical actions must meet the req@$gments and conditions mandated in the provisions
of the law and there are several provisions mandated to be regulated in the regulations of the minister of health,
as well as arrangements regarding medical approval and medical records. Medical action requires that as a
professional act of a doctor, a doctor who has qualifications based on the education and certification he has, then
requires the doctor to be registered in a certain container based on the law which then must have a license to
practice which is limited to 3 licenses and each Each permit is only for 1 place issued by the local health office
and only then can a doctor perform a medical procedure at the practice site.

Some off nules governing medical actions carried out by doctors which are regulations as stated in law
number g)f 2004 concerning medical practice and other laws that support the implementation of medical
pmcedulzu'e as follows:
Law number 44 of 2009 concerning Hospitals
b. Law number 36 of 2014 concerning Health Workers
c Bv of the Republic of Indonesia Number 23 of 1992 conceming Health.
d. ngulaltinn of the Minister of Health Number: 290/Menkes/PER/IIT/2008
e. Regulation of the Minister of Health of the Republic of Indonesia Number 1419/Men.Kes/Per/X/2005
concerning Organizing Medical Practices
f.  Regulation of the Minister of Health of the Republic of Indonesia Number 585/Men Kes/Per/IX/1989
concerning Approval of Medical Actions.
g. Indonesian Hospital Code of Ethics (KODERSI).
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h. Decree. Indonesian Doctors Association No.319/PB/A4/88

i.  Regulation of the Minister of Health Number 290 of 2008 concerning approval for medical procedures

Some of the rules above are rules that also provide arrangements regarding medical actions carried out by
doctors, such as hospital laws governing hospital provisions in providing health services to the public which
includes medical actions carried out by doctors within the scope of the hospital, as well as with the health worker
law which explains who can take medical action based on the provisions on medical staff and the health law
which ccﬁlins health standards based on principles that must be followed in providing medical action. Likewise
with the Regulation of the Minister of Health of the Republic of Indor@ Number 1419/Men.Kes/Per/X/2005
conceming the Implementation of Medical Practice as an elaboration of the application of law number 29 of
2004 c@rning medical practice which is guided by carrying out medical actions carried out by doctors as well
as the Regulation of the Minister of Health RI Number 585/Men.Kes/Per/IX/1989 concerning Approval of
Medical Procedures, Indonesian Im:}ilall Code of Ethics (KODERSI), Decree of the Indonesian Doctors
Association PB.319/PB/A4/88 and Regulation of the Minister of Health Number 290 year 2008 concerning the
approval of medical action.

Judging from the existing legal regulations, namely law number 29 of 2004 concerning medical practice, it does
not yet regulate legal protection for doctors in a re;lln'ay in every existing article, there only covers the
obligations of doctors in carrying out medical practices. In law number 29 of 2004 concerning medical practice
'e is only 1 (one) article which mandates legal protection for doctors, namely in article 50 letter a where
doctors or dentists in carrying out medical practice have the right to obtain legal protection as long as carrying
out their duties according to medical standards. profession and standard operating procedures. The form of legal
protection described in this article does not explicitly explain the fbmef' legal protection given to these doctors.

‘When viewed from the meaning of legal protection, that the notion of legal protection is a protection given to
legal subjects in the form of legal instruments both preventive and repressive in nature, both written and
unwritten. In other words, legal protection is an illustration of the function of law, namely the concept where law
can provide justice, order, certainty, benefit and peace. The concept where the law provides justice does not
materialize in this case due to lawsuits or demands from the patient or the patient's family to the doctor, where
doctors sometimes carry out procedures in a professional and proportionate manner but due to medical
conditions unwanted things occur which have an impact on the patient's condition, however continue to be sued
and sued by patients and their families.

Not only civil lawsuits, administration is even prosecuted criminally, so that for the sake of legal certainty law
enforcers continue to carry out the process of these claims and lawsuits, even though the context of the case is
not yet clear on the position of the legal facts so lhzlE doctor is preoccupied with dealing with lawsuits and
charges that are alleged to him. This injustice arises because the existing laws and regulations do not mandate
which provisions nl be held accountable for doctors, from one case one can be prosecuted in 3 different legal
channels, instead in law number 29 of 2004 concerning medical practice, all parties are given the opportunity
both the patient and lmzllnily where in Article 66 Paragraph (3) of lL':lW on Medical Practice Number 29 of
2004 the complaints referred to in Paragraph (1) and Paragraph (2) do not eliminate the right of everyone to
report suspected criminal acts to the authorities and / or sue for civil damages to the court.

This is very contrary to the legal principle of ne bis en idem. In general, the notion of ne bis in idem is a legal
principle which prohibits a defendant from being tried more than once for one act if a decision has been made to
convictor acquit him. The ne bis in idem principle applies in general to all legal domains. In this case, as in the
case of uhammad Igbal.SpS who was sued civilly by his patient, Mrs. Noviar in a civil lawsuit that was
heard at the Pekanbaru District Court with decision Number: 292/Pdt/G/2016/PN-Pbr dated 23 August 2017
against allegations of unlawful acts in the form of malpractice which caused disability due to medical

wrongdoing, after being ruled victorious and acquitted of all lawsuits, but the plaintiff also reported it to the
criminal realm at the Riau Police and an investigation was still being carried out, besides that it was also
reported to the Honorary Council and the Indonesian Medical Discipline.

So that the legal protection that should be included in law number 29 of 2004 concerning medical practice does

not contain a sense of justice for doctors who carry out medical actions because there is nothing in the
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formulation of the article describing legal protection for doctors in carrying out medical actions, in this law it is
more many regulate how medical action is carried out with rules and regulations so that the protection of
services to patients can be carried out properly.

3.2. Legal Consequences for Doctors in Carrying Out Medical Actions that Can Harm Patients Based on Law
Number 29 of 2004 Concerning Medical Practice

Medical action performed by a doctor is medical or dental action, hereinafter also referred to as medical action,
is a medical action in the form of preventive, diagnostic. therapeutic or rehabilitative treatment performed by a

doctor or dentist on a patient. Medical actions performed by doctors on patients sometimes ¢ a problem with
the results of the medical action, namely where there are objections from the patient or from the patient's family
to the actions taken by the doctor which results in an impact on the patient or his family, such as the death of the
patient, the emergence of disability. to the patient or other losses that are detrimental to the patient for the actions

taken by the doctor.

It is undeniable that the medical actions performed by doctors are actions that come in direct contact with the
human body as a patient, any action taken has risks based on the level of action performed by the doctor.
However, the risks that will occur based on statutory regulations must be explained by doctors before carrying
out medical actions so that patients or families who are authorized to make decisions understand the risks if
medical actions are taken. The risks that doctors carry out for patients are sometimes the risk of disability or
even death, but this risk is certainly estimated from the diagnosis made by a doctor based on professionalism and
proportionality as a doctor with the knowledge and competence he has to prevent death or damage to a disability
that is more severe than before if no medical action is taken so that it can be said to be a medical risk.

Medical risk consists of the words

isk" and "medical". Risk (risk) implies "the possibility of ething bad
happening at some time in the future; a situation that could be dangerous or have a bad result” or the possibility
of something bad happening in the future, a situation that could be dangerous or have bad results, while the
medical word that is meant is a medical action performed by a doctor, namely: “an action performed on patients
in the form of diagnostic or therapeutic. When combined, medical risk can be interpreted as a condition that is
not desired either by the patient or by the doctor or dentist himself, after the doctor or dentist makes every effort
as possible and also professional standards, medical service standards and procedural standards have been met,
but the accident still happening.

Medical risks are sometimes interpreted by the general public as mistakes or negligence committed by doctors
who are commonly called mallpractice, but there is a difference between medical risk and mall practice, medical
risk where doctors have carried out standard medical services and professional standard procedures have been
met but accidents or failure, but if malpractice can be said to be due to n@;enoe starting from the procedure to
the implementation which results in an accident or failure in carrying out a medical action by adocmrilul'e or
accident in this medical action will lead to a request for a doctor's legal responsibility carried out by the patient

or the patient's family who feels aggrieved as a result of the medical action carried out by the doctor, this is due

to the provision of a legal umbrella to the community, namely the patient or his family, namely among others:

a. Article 66 Paragraph (1) of the Medical Practice Law Number 29 of 2014 any person who knows or has
had his interests harmed by the actions of a doctor/dentist in carrying out medical practice can submit a
written request to the Indonesian Medical Discipline Honorary Council.

b. Article 66 Paragraph (3) of the Law on Medical Practice N@Rber 29 of 2004 the complaint referred to
in Paragraph (1) and Paragraph (2) does not take away the right of everyone to report suspected
criminal a the authorities and/or sue for civil damages to the court .

c. Article 68 of the Medical Practice Law Number 29 of 2004 if an ethical violation is found during an
examination, the Indonesian Medical Discipline Honorary Council will forward the complaint to the
Profi

d. Article 58 of the Health Law Number 36 of 2009 everyone has the right to claim compensation against

sional Organization.

a health worker and/or health provider, who causes harm due to errors or negligence in the health
services they receive.
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On the basis of this arrangement, patients or their families can demand accountability from doctors in carrying
out medical actions through 3 channels of legal domains which have legal consequences for doctors who carry
out medical actions that harm patients, namely:

a. Criminal
in carrying out medical actions can be criminally reported, if the patient or the patient's family feels that
there is a malpractice action which is related to the offense, both dolus and culpa where there is an element of

intent or negligence which is suspected against the doctor in carrying out medical action against the patient
either intentionally or because of his negligence so that The patient experiences conditions beyond the doctor's
expectations which result in disability or death. In addition to being charged with the alleged general crime
article, special criminal articles were also used. Reporting of criminal complaints can be categorized as criminal
malpractice if the act fulfills the formulation of a criminal offense, namely:
a. The act (positive act or negative act) is a disgraceful act.
b. Done with the wrong mental attitude (mens rea) in the form of intentional, reckless or negligent. 26
¢.  Criminal malpractice that is intentional, for example committing euthanasia (Article 344 of the
Criminal Code), disclosing office secrets (Article 332 of the Criminal Code), making fake certificates
(Article 263 of the Criminal Code), having abortions without medical indications, Article 299 of the
Criminal Code).
d. Criminal malpractice that is reckless in nature (recklessness), for example carrying out medical actions
without the patient's informed consent.
€. Criminal malpractice that is negligent (negligence), for example, being careless results in injury,
disability or death of the patient.

Responsibility before the law for criminal malpractice is individual/personal and therefore cannot be transferred
to another person or to a hospital/health facility according to the level of guilt.

b. Civil

Civil lawsuits were d against doctors due to losses arising from the patient, so that the patient and the
patient's family filed a civil lawsuit against Labzlckgr()und of article 1365 of the Civil Code. Civil lawsuits or
can also be called civil malpractice if they do not carry out their obligations or do not provide their achievements
as agreed (breaking a promise). Actions of health workers that can be categorized as civil malpractice include:

a. Not doing what according to the agreement must be done.

b. Do what according to the agreement must be done but it's too late to do it.
¢. Do what according to the agreement must be done but not perfect.
d

. Do what according to the agreement should not be done.

8

Civil malpractice liability can be individual or corporate and can also be traf§ferred to other parties based on the
principle of vicarius liability. With this principle, hospitals/health facilities can be held accountable for mistakes
made by their employees (health workers) as long as the health workers are carrying out their duties.

€. Administration

Administrative lawsuit through the Indonesian Medical Disciplinary Council which demands the revocation of
the register and license to practice given to doctors suspected of having made procedural errors in carrying out
medical procedures. A doctor is said to have committed administrative malpractice when t octor has violated
administrative law. It should be noted that in exercising police power, the government has the authority to issue
various provisions in the health sector, for example regarding the requirements for a doctor to carry out his
profession (Work Permit, Practice Permit). If these rules are violated, the health worker concerned can be
blamed for violating administrative law.

Not infrequently, patients and their families through their attorneys carry out prosecutions and lawsuits by
including at the same time all three domains of legal channels, be it criminal, civil or administrative, so that
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doctors in this case feel very comered by these lawsuits and demands which can interfere with the doctor's
comfort and activities in carry out his profession as a doctor. Sometimes lawsuits and demands directed at
doctors are not due to negligence but due to medical risks. This is what creates a sense of injustice for doctors
who carry out their profession in ;l()réssi-:m;ll and proportionate manner but are also faced with the reality of
lawsuits and lawsuits. Even though 1

law number 29 of 2004 concerning medical practice it hagifen stated that
in every medical action carried out by a doctor must have the approval of a medical action from the patient or the
patient's family who is authorized, in this medical action agreement it can be interpreted that the doctor and the
patient have made a engagement with the medical action to be carried out, the doctor has given clear notification
about the action to be carried out and the risks that will be faced when the action is camied out or after the
medical action is carried out.

The agreement between the doctor and the patient through the approval of medical action is actually a legal
protection for the doctor, this is used as a reference for doctors to carry out medical actions with all the risks that
have been informed to the patient, if the patient and his family agree then with all the risks the action can be
carried out by the doctor , but patients and families can also refuse to take medical action after being given
informed consent by a doctor. So that the engagement is carried out without being based on compulsion between
one party and another where the doctor can also refuse to take medical action if it is felt that it is not in
accordance with his competence and abilities.

4. Conclusion

Based on the description of the several chapters above, it can be concluded that legal protection for doctors in
ing out medical actions based on law number 29 of 2004 concerning medical practice is only stated in

carry
article 50 letter a, but it does not explain what the rules and procedures for legal protection are for doctors. itself,
more than regulates the patient's rights if they experience a loss to the doctor's medical actions, this makes a
sense of injustice for the medical profession where claims and demands of patients or patient families always use
all legal domains, both criminal, civil and administrative which ignore the existence of an agreement in approval
of medical action and also violates the legal pl’iucipl' ne bis en idem. Legal consequences for doctors in
carrying out medical actions that can harm patients based on law number 29 of 2004 concerning medical
practice, which is regulated in article 66 (1), article 66 (3) and article 68 which provides legal space for patients

and their families if feel aggrieved by medical actions carried out by doctors so that doctors are faced with 3

(three) legal impacts, namely criminal law ¢ fied as criminal malpractice errors, civil law in claims for civil

malpractice and administratively against permits owned by doctors due to administrative malpractice.
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