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Abstract. Oil and natural gas are one of the most strategic non-renewable natural resources 

in Indonesia. Therefore, its management and utilization must be in accordance with the 

constitution of the Country, namely the 1945 Constitution. This research objective is 

concern to the character and disharmony of the legislation itself in the perspective of Article 

33 of the 1945 Constitution. Based on the research, obtained the results that the character 

of legislation in the field of oil and gas management starting from Indische Mijnwet Stb 

1899 No. 214 Jo. Stb 1906 No. 434, Law No. 44/PRP/1960, Law No. 8 of 1971 and Law 

No. 22 of 2001 occurred dynamics ranging from those in accordance with the spirit of 

Article 33 of the 1945 Constitution to those that are not. The reason was the international 

pressure and the persistence of global interest in the management of oil and gas in Indonesia. 

Possible efforts in addressing the problem of disharmony between legislation and non-

conformity with the 1945 Constitution are: 1) Amend/revoke certain articles that undergo 

disharmony or all articles of the relevant laws and regulations, by the institution/agency 

authorized to form them. 2) Apply for a material test to the Judiciary (judicial review). 3) 

Apply the principle of laws of legislation. 
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1 Introduction 

In 1899, the Dutch East Indies Colonial Government issued a statutory regulation in the 

oil and gas sector known as Indische Mijnwet 1899 No. 214 dated 23 May 1899 Jo. Stb 1906 

No. 434 concerning Mining Concessions. In this legislation, the Dutch East Indies Government 

discriminates between Dutch Companies and Non-Dutch Companies. After the Independence 

Revolution on August 17, 1945, Indische Mijnwet 1899 remained in force until 1960 although 

this regulation was very contrary to the spirit and soul contained in Article 33 of the 1945 

Constitution. It occurs due to the absence of a law related to oil and gas management in 

Indonesia and in accordance with the provisions contained in the Transitional Rule I of the 1945 

Constitution. The Indonesian government at that time had made various efforts to establish laws 

and regulations in the Oil and Gas sector which had a nationalist spirit in accordance with the 

spirit of Article 33 of the 1945 Constitution, one of which was canceling the mining rights 

granted by the Dutch East Indies Colonial Government to Oil and Gas Companies (Law No. 10 

of 1959) and required all oil and gas companies to be incorporated under Indonesian law (Law 

No. 78 of 1958) [1]. 
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On October 26, 1960, the first legislation in Indonesia related to oil and gas, namely The 

Replacement Government Regulation Law (Perpu) No. 44 of 1960 was officially enacted. This 

law has officially restored the sovereignty of oil and gas into the hands of Motherland and in its 

contingency states this Perpu is a mandate from the Presidential Decree dated July 5, 1959, the 

provisions of Article 33 of the 1945 Constitution and the Political Manifesto of the Republic of 

Indonesia as affirmed in President Sukarno's Speech in 1960. This legislation explicitly states 

Indische Mijnwet is no longer valid and then changes the Oil and Gas Concession system to a 

Contract of Work system [2]. 

On December 15, 1971, the second legislation was enacted in the oil and gas sector, namely 

Law No. 8 of 1971 on the establishment of Pertamina (State Oil and Gas Mining Company). 

This Law, once again refers to the spirit and soul of the provisions of Article 33; the Constitution 

of 1945. In this law, Pertamina as the full representation of the state acts as a mining power. In 

this case Pertamina functions as a regulator and operator of oil and gas management in Indonesia 

[3]. 

In 1997-1998, there was a Monetary Crisis in Indonesia and then the Government asked 

the International Monetary Fund (IMF) for assistance, the institution then intervened politically 

through changes in several regulations to become more liberal, one of which was the Manpower 

Law (Law No.13 of 2003) and the Oil and Gas Law (Law No. 22 of 2001). In Law No. 22 of 

2001, there has been disharmony with the previous Law and also not in accordance with the 

spirit and soul of Article 33 in the Constitution of 1945 concerning the full control of the state 

over all Natural Resources in Indonesia [4]. Based on the description, in this article will be 

discussed about the character of the legislation in the field of oil and gas management according 

to Article 33 of the 1945 Constitution and efforts that can be made to harmonize the legislation. 

2 Discussion 

2.1 Character and Disharmony of Legislation in the Sector of Oil and Gas 

Disharmony (incompatibility) of legislation occurs due to sectoral selfishness of 

ministries/institutions in the process of planning and forming laws or the existence of certain 

socio-political interests, for example are: The amendments of the Manpower Law as well as the 

Oil and Gas Act due to the insistence of IMF institutions in the past. Previously, L.M. Gandhi 

had identified the factors that cause the onset of disharmony in legal practice in Indonesia, 

namely: The difference between various statutes or statutory regulations. In addition, the 

increasing number of rules makes it difficult to know or to hit all of them. Thus, the provision 

which states that everyone is considered to be aware of all applicable laws is undoubtedly 

ineffective [5]. 

 

Table 1. Benchmarking Assessment of the Legislation Orientation 

Orientation Exploitation or Conservation 

Alignments Pro-people or Pro-capital 

Management and its implementation 

 

Centralistic/decentralist, attitudes towards 

legal pluralism. implementation: sectoral, 

coordination, production orientation 

Protection of Human Rights Gender, recognition of Indigenous People, the 

settlement of disputes 



Regulations of Good governance  Participation, transparency and accountability 

People's relationship with natural 

resources 

Rights or licenses 

State relations with natural resources The right to control the state, the right of the 

nation 
Source: Susetio [6]. 

 

Disharmony of legislation has a huge impact on the survival of the state, because it can 

lead to the occurrence of several things as follows:  

a. There are different interpretations in its implementation. 

b. The occurrence of legal uncertainty. 

c. Implementation of ineffective and inefficient laws and regulations. 

d. The occurrence of legal dysfunction [4]. 

As previously stated, that in the history of Indonesia, there are three national laws and 

regulations in the field of oil and gas:   

a. Perpu No. 44/PRP/1960 on Oil and Gas Mining. 

b. Law No. 8/1971 on the Establishment of Pertamina.  

c. Law No. 22 of 2001 on Oil and Gas. 

Although both are products of national legislation, there are differences in terms of the 

politics of law in their formation and the purpose for which the law is formed. Perpu No. 

44/PRP/1960 is the mandate of the provisions of Article 33 of the 1945 Constitution which take 

over all oil and gas sovereignty in Indonesia completely from the hands of foreign oil and gas 

companies [7]. Foreign Oil and Gas Company that used to be concession holder based on 

Indische Mijnwet changed its status to Oil and Gas Contractor. It is stated in the explanation of 

the Law where it is stated that by referring to Article 33 paragraph (3) of the 1945 Constitution, 

the Indonesian people gives power to the State of the Republic of Indonesia to regulate, maintain 

and use the national wealth as well as possible in order to achieve a fair and prosperous 

Indonesian society. It is also stated that the authority of the state to control includes control and 

exploitation of oil and gas extracted materials. The business is further carried out by the State 

Company (PN) in this case is the State Oil Mining Company of Indonesia (PN. Pertamin) as the 

Mining Power that binds the agreement with oil and gas company (Oil and Gas Contractor). As 

one example is the Agreement/Contract of Oil and Gas (Contract of Work) signed by PN. 

Pertamin with PT. Caltex Pacific Indonesia on September 25, 1963. In the terms of the 

agreement, it is stated unequivocally that: 

a. All Oil and Gas resources contained in the territory of Indonesia are national assets under 

the control of the state. 

b. All of these Oil and Gas resources are important branches of life for the lives of many people 

and only controlled by the State and run by state companies [8]. 

Then in 1971, law No. 8 of 1971 on the Establishment of State Oil and Gas Mining 

Company was issued. The soul in this Law is still aligned and harmony with the soul of Article 

33 of the Constitution of 1945 and Perpu No. 44/PRP/1960. In Law No. 8 of 1971, the concept 

of oil and gas agreement regime was established “Production Sharing Contract/PSC” 

(Production Sharing Contract of Oil and Gas). This legislation is also in line with the spirit of 

Law No. 5 of 1960 on Agrarian Principles [9] and Perpu No. 44/PRP/1960 [10], because all 

assets (Equipment, Facilities and land areas acquired by Foreign Contractors prior to Perpu No. 

44/PRP/1960 and Law No. 8 of 1971 automatically become state-owned (State-Owned Goods) 

and managed by Pertamina. The authority over the management of oil and gas operations and 

the domination of foreign contractors is also reduced from before because all control of oil and 



gas management is in the hands of Pertamina. These laws and regulations were still in effect 

until 2001 [11]. 

In 1997-1998, there was an economic catastrophe in the form of a monetary crisis, at which 

time the Government asked for assistance from the IMF. In return for this assistance, the IMF 

has intervened politically on changes to laws and regulations in Indonesia, one of which is the 

Law No. 22/2001 on Natural Oil and Gas, that is Law No. 22 of 2001 [12]. Unlike the previous 

Oil and Gas Law, the Law No. 22 of 2001 is more liberal. In this legislation there is a separation 

of upstream with downstream oil and gas. The full authority and sovereignty of national oil and 

gas began to diminish with the establishment of a Regulatory Body (Downstream Oil and Gas 

Regulatory Agency/BPH Migas) and the Oil and Gas Implementing Agency (Upstream Oil and 

Gas Business Activities/BPH Migas). The authority owned by the Agency is very different from 

the authority given to Pertamina in the past, the authority owned by the Oil and Gas 

Implementing Agency is only partial. Therefore, some oil and gas activists conduct Judicial 

Review to the Constitutional Court related to the Oil and Gas Implementing Agency. On 

November 13, 2012, the Constitutional Court issued a ruling No. 36/PUU-X/2012 on The 

Testing of Law No. 22 of 2001 which states that it removes the Oil and Gas Implementing 

Agency because it is contrary to the Constitution of 1945 and has no binding legal force [13]. 

The Oil and Gas Implementing Agency as a representation of the State has degraded the 

meaning of the right to control of the State. The initial concept of the Oil and Gas Implementing 

Agency was to separate the regulatory bodies from the entities conducting business, the two 

functions were previously carried out by Pertamina based on Law No. 8 of 1971. The existence 

of oil and gas implementing agency for the government is intended so that the Government is 

not directly faced with oil and gas business actors. 

 The construction of this relationship is not in accordance with the provisions of Article 33 

of the 1945 Constitution which specifies that the state has the right to control the branches of 

production that are important to the state and that control the lives of the people and the earth, 

water, and natural wealth contained therein, and used for the greater prosperity of the people. 

The right to control the country gave birth to the authority of the state as a mandate of the 

Constitution to make policies (beleid), management (bestuursdaad), arrangements 

(regelendaad), management (beheersdaad), and supervision (toezichthoudensdaad) for the 

purpose of the greater prosperity of the people. The authority of the state is constitutional if used 

for the greater prosperity of the people [14]. 

Based on the Constitution, the form of state control is classified into several levels as 

follows:  

a. The first and foremost level lies with the state by directly managing oil and gas. 

b. The second level is the state making policies and managing state control. 

c. The third level is the state carrying out the function of regulation and supervision [15]. 

However, Law No. 22 of 2001 constructs the Oil and Gas Implementing Agency as a 

government organ only performs the function of controlling and supervising oil and gas 

management while oil and gas management directly in the upstream sector is carried out by 

state-owned enterprises and non-state-owned/private enterprises based on the principle of fair, 

efficient, and transparent business competition. The government then issued Presidential 

Regulation No. 95 of 2012 concerning the Transfer and Implementation of Duties and Functions 

of Upstream Oil and Gas Business Activities, to prevent the vacuum of the rules and provide 

regulation of upstream oil and gas business after the Oil and Gas Implementing Agency is 

dissolved by the Constitutional Court and returns all functions of the Oil and Gas Implementing 

Agency to the Ministry of Mineral Resources Energy (ESDM) [16]. The authority is currently 

carried out by the Special Task Force for Upstream Oil and Gas Business Activities/SKK Migas 



[17]. Apart from the upstream sector above, before the enactment of Law No. 22 of 2001, for 

the distribution of subsidized fuel/PSO (Public Service Obligation) in the downstream sector 

carried out by Pertamina, but after Law No. 2 of 2001 there were very crucial changes, one of 

which was the appointment of several private companies (PT. Petronas Niaga Indonesia, PT. 

Surya Parna Niaga and PT. AKR Korporindo) together with PT. Pertamina (Persero) to 

distribute subsidized fuel/PSO by BPH Migas in 2011. This is also added to the opening of 

distribution channels and sales of Non-PSO BBM in Indonesia to private parties. For 

information, besides Pertamina, there are currently several private companies that have business 

activities at Public Fuel Filling Stations (SPBU) in Indonesia, including Total, Shell, AKR, the 

Implementing Agency and so on. 

The foregoing proves that since the enactment of Law No. 22 of 2001, oil and gas policies 

in Indonesia in the downstream oil and gas sector have also become more liberal because they 

gradually include the role of the private sector in fuel distribution activities for both subsidized 

and non-subsidized fuel [18].  

 

Table 2. Comparison of Legislation in the Oil and Gas (Migas) Sector 

Comparison 
Indische 

Mijnwet 
UU No. 44/PRP/1960 UU No. 8 of 1971 UU No. 22 of 2001 

Period 1899 to 1950 1960 to 1971 1971 to 2001 2001- Nowadays 

Content Regulations 

related to 
Mining 

Regulations related to 

Oil and Gas Mining 

Establishment of 

Pertamina  

Regulations related to 

Oil and Gas 

Regime of Oil 

and Gas 

Concession Consists of 2 (two) 

periods: 

a. Contract of Work 

(1963 to 1983) 
b. Production Sharing 

Contract (1983 to 

2001) 

Production Sharing 

Contract with Cost 

Recovery Scheme 

(refers to the Law No. 
44/PRP/1960 

Production Sharing 

Contract with 

Schematic: 

a. Cost Recovery 
b. Gross Split  

The parties a. Country: 
Concessionai

re 

b. Oil and Gas 

Companies: 

Concession 
Holders 

Consists of 2 (two) 
periods: 

1. Contract of Work 

Period: 

a. Country 

b. State 
Company/PN 

PERTAMIN: 

Mining 

Authority 

c. Oil and Gas 
Companies: Oil 

and Gas 

Contractors 

2. Period of PSC: 

a. Country 
b. PERTAMINA 

as Mining 

Authority 

c. Oil and Gas 

Contractors  

a. Country 
b. PERTAMINA as 

Mining Authority 

c. Oil and Gas 

Contractors  

a. Country  
b. Oil and Gas 

Implementing 

Agency is then 

continued by SKK 

Migas 
c. Oil and Gas 

Contractors 

Subject of Oil 

and Gas Legal 

Entities 

Divided into 

two:  

a. Dutch Oil 

and Gas 

Company 

Must be incorporated 

in Indonesia 

Must be incorporated 

in Indonesia 

Must be incorporated 

in Indonesia 



b. Non-Dutch 

Oil and Gas 
Company 

(a/l, 

STANVAC, 

BP) 

Operations 
Management 

of Oil and Gas 

Management of 
business and 

ownership of the 

production of 

excavated 

materials/miner
als are entirely 

in the hands of 

Mining 

Concession 

holders 

Management of 
petroleum operations is 

in the hands of Oil and 

Gas Contractors 

The management of oil 
and gas business is in 

the hands of the 

Mining Power 

(PERTAMINA) as a 

representation of the 
state. 

Management of oil and 
gas business is in the 

hands of regulators 

(Oil and Gas 

Implementing Agency) 

and is implemented 
partially only performs 

the function of control 

and supervision over 

oil and gas 

management while oil 
and gas management 

directly in the 

upstream sector is 

carried out by state-

owned enterprises and 
non-state-owned 

enterprises 

Status of Oil 

and Gas 

Assets 
(Goods, 

Equipment, 

Facilities and 

Land Areas) 

All Assets 

(Goods, 

Equipment, 
Facilities and 

Land) owned by 

Oil and Gas 

Contractors 

a. During the period of 

the Contract: All 

Assets (Goods, 
Equipment and 

Facilities) owned by 

oil and gas 

contractors. For 

land objects to 
belong to the state 

b. PSC (Production 

Sharing Contract): 

All assets become 
State assets and all 

land acquisition 

costs that have been 

issued by oil and gas 

contractors will be 
replaced through the 

Cost Recovery 

scheme 

PSC (Production 

Sharing Contract): All 

assets become state 
assets and all land 

acquisition costs that 

have been issued by oil 

and gas contractors 

will be replaced 
through the Cost 

Recovery scheme 

PSC (Production 

Sharing Contract): All 

assets become state 
assets and all land 

acquisition costs that 

have been issued by oil 

and gas contractors 

will be replaced 
through the Cost 

Recovery scheme 

Profit Sharing The state only 

receives mining 
fees of 0.25 

guilders per 

hectare every 

year as well as a 

royalty of 46% 
of gross 

proceeds 

(Article 35-IM 

1989) 

Consists of two 

periods:  
a. In the Period of 

Contract: 

Distribution of oil 

and gas sales results 

b. In the PSC Period: 
Profit is taken from 

the remaining 

production with a 

distribution of 85% 

for the country and 
15% for Oil and Gas 

Contractors 

Profits taken from  

Remaining production 
with a distribution of 

85% for the country 

and 15% for oil and gas 

contractors 

Profit taken from the 

remaining production 
with a distribution of 

85% for the country 

and 15% for oil and gas 

contractors 

Source: Susetio [6]. 

 



2.2 Efforts to Overcome Disharmony of Laws and Regulations in the Oil and Gas 

Sector 

According to AA Oka Mahendra, stated that in the event of disharmony in laws and 

regulations, there are three ways to overcome these problems, namely the following: 

a. Amend/revoke certain articles that undergo disharmony or all articles of the relevant laws 

and regulations, by the institution/agency authorized to form them. 

b. Apply for a material test to the judiciary as follows: 1) For the testing of the law against the 

Constitution to the Constitutional Court. 2) For the testing of legislation under the law 

against the law to the Supreme Court. 

c. Apply the principle of law/legal doctrine of legislation, namely: 1) Lex Superior Derogat 

Legi Inferiori (Higher legislation overrides the lower legislation). 2) Lex Specialis Derogat 

Legi Generalis (Legislation that specifically overrides the general legislation). 3) Lex 

Posterior Derogat Legi Priori (The new legislation overrides the old legislation) [19]. 

In addition to the above steps, prevention of disharmony legislation among others can be 

done through harmonization of the draft legislation. The drafting of a harmonized bill can be 

carried out at the stage of drafting a national legislation program within the government or in 

the House of Representatives [17]. Harmonization is carried out by the Minister of Law and 

Human Rights with other Ministers or leaders of non-ministerial government institutions 

drafting plans for the establishment of draft laws and leaders of other relevant government 

agencies as well as with the Legislature of the House of Representatives [15]. 

Until today, Indonesia has no plans to amend the Law No. 22 of 2001. Indeed, in the last 

two years a draft of the Oil and Gas Law has been circulating, but it has never been realized. In 

fact, on June 12, 2020, The President Joko Widodo's government has issued a privatization 

policy of PT. Pertamina (Persero) in the form of separation of Holding and Sub Holding which 

is increasingly out of the spirit of Article 33 of the 1945 Constitution. According to the authors, 

a systemic step is needed to harmonize national law which is based on the paradigm of Pancasila 

and the 1945 Constitution which creates a system with two fundamental principles, the principle 

of democracy and the principle of a rule of law which is idealized to create a national legal 

system with three components, namely legal substance, legal structure with its institutions and 

legal culture. 

3 Conclusion 

The character of legislation in the sector of oil and gas management in the perspective of 

Article 33 of the 1945 Constitution starting from Indische Mijnwet Stb 1899 No. 214 Jo. 

Stb 1906 No. 434 on Mining Concessions, Law No. 44/PRP/1960 on Oil and Gas Mining, Law 

No. 8 of 1971 on the Establishment of Pertamina and Law No. 22 of 2001 on Oil and Gas 

dynamics ranging from those in accordance with the soul of Article 33 of the 1945 Constitution 

to those that do not. The discrepancy is one of the causes of international pressure and there is 

still a global interest in natural resources management of oil and gas in Indonesia. One example 

is the failure to realize the new draft oil and gas law by the House of Representatives and the 

Government. In the Draft Oil and Gas Law, all oil and gas management, both upstream and 

downstream is integrated into a Special State-Owned Enterprise, this agency is directly 

responsible to the President. Possible efforts in addressing the problem of disharmony between 

legislation and non-conformity with the 1945 Constitution are: 1.) Amend/revoke certain 



articles that undergo disharmony or all articles of the relevant laws and regulations, by the 

institution/agency authorized to form them. 2.) Apply for a material test to the Judiciary (judicial 

review). 3.) Apply the principle of laws of legislation. 

 

3.1 Suggestion 

To harmonize laws and regulations in the sector of oil and gas management and to be in 

line with the spirit of Article 33 of the 1945 Constitution, it can be done by including it in the 

Omnibus Law. Omnibus law is a method in a legal drafting which is more progressive and 

effective to harmonize so many laws and regulation in the sector of oil and gas management to 

be in line with the spirit of constitution. 
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